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ABILL TOBE ENTITLED AN ACT TO AMEND § 132-1.4A. LAW ENFORCEMENT
AGENCY RECORDINGS AND 8§143-318.11(A) CLOSED SESSIONS

The General Assembly of North Carolina amends:

@)

SECTION 1. Chapter 132 of the General Statutes reads as rewritten:
8 132-1.4A. Law enforcement agency recordings.

Definitions. — The following definitions apply in this section:

1)

2

©)

4)

()

6)

(7)
(8

Body-worn camera. — An operational video or digital camera or other
electronic device, including a microphone or other mechanism for allowing
audio capture, affixed to the uniform or person of law enforcement agency
personnel and positioned in a way that allows the camera or device to capture
interactions the law enforcement agency personnel has with others.
Custodial law enforcement agency. — The law enforcement agency that owns
or leases or whose personnel operates the equipment that created the
recording at the time the recording was made.

Dashboard camera. — A device or system installed or used in a law
enforcement agency vehicle that electronically records images or audio
depicting interaction with others by law enforcement agency personnel. This
term does not include body-worn cameras.

Disclose or disclosure. — To make a recording available for viewing or
listening to by the person requesting disclosure, at a time and location chosen
by the custodial law enforcement agency. This term does not include the
release of a recording.

Personal representative. — A parent, court-appointed guardian, spouse, or
attorney of a person whose image or voice is in the recording. If a person
whose image or voice is in the recording is deceased, the term also means
the personal representative of the estate of the deceased person; the deceased
person's surviving spouse, parent, or adult child; the deceased person's
attorney; or the parent or guardian of a surviving minor child of the deceased.
Deceased person is defined as a person, whose image or voice is captured in
a recording, and was living at the time the recording began and died during
or subsequent to the event captured on the recording.

Recording. — A visual, audio, or visual and audio recording captured by a
body-worn camera, a dashboard camera, or any other video or audio
recording device operated by or on behalf of a law enforcement agency or
law enforcement agency personnel when carrying out law enforcement
responsibilities. This term does not include any video or audio recordings of
interviews regarding agency internal investigations or interviews or
interrogations of suspects or witnesses.

Release. — To provide a copy of a recording.

Citizen Review Board. — A board or Commission, by whatever name, legally
designed by a city council to review police matters or complaints against a
police agency and individual officers.
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() Public Record and Personnel Record Classification. — Recordings are not public records
as defined by G.S. 132-1. Recordings are not personnel records as defined in Part 7 of Chapter
126 of the General Statutes, G.S. 160A-168, or G.S. 153A-98.

(© Disclosure; General. — Recordings in the custody of a law enforcement agency shall be
disclosed only as provided by this section. A person requesting disclosure of a recording must
make a written request to the head of the custodial law enforcement agency that states the date
and approximate time of the activity captured in the recording or otherwise identifies the activity
with reasonable particularity sufficient to identify the recording to which the request refers.

The head of the custodial law enforcement agency may only disclose a recording to the following:

® A person whose image or voice is in the recording.

3] A personal representative of an adult person whose image or voice is in the
recording, if the adult person has consented to the disclosure.

3 A personal representative of a minor or of an adult person under lawful
guardianship whose image or voice is in the recording.

4 A personal representative of a deceased person whose image or voice is in the
recording.

5) A personal representative of an adult person who is incapacitated and unable to
provide consent to disclosure.

When disclosing the recording, the law enforcement agency shall disclose only those portions of
the recording that are relevant to the person's request. A person who receives disclosure pursuant
to this subsection shall not record or copy the recording.

(d) Disclosure; Factors for Consideration. — Upon receipt of the written request for disclosure,
as promptly as possible, the custodial law enforcement agency must either disclose the portion of
the recording relevant to the person's request or notify the requestor of the custodial law
enforcement agency's decision not to disclose the recording to the requestor.

The custodial law enforcement agency may consider any of the following factors in determining
if a recording is disclosed:

(€)) If the person requesting disclosure of the recording is a person authorized to
receive disclosure pursuant to subsection (c) of this section.

2 If the recording contains information that is otherwise confidential or exempt
from disclosure or release under State or federal law.

3 If disclosure would reveal information regarding a person that is of a highly
sensitive personal nature.

4 If disclosure may harm the reputation or jeopardize the safety of a person.

(5) If disclosure would create a serious threat to the fair, impartial, and orderly
administration of justice.
(6) If confidentiality is necessary to protect either an active or inactive internal or

criminal investigation or potential internal or criminal investigation.
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(e) Appeal of Disclosure Denial. — If a law enforcement agency denies disclosure pursuant to
subsection (d) of this section, or has failed to provide disclosure more than three-business-five
business days after the request for disclosure, the person seeking disclosure may apply to the
superior court in any county where any portion of the recording was made for a review of the
denial of disclosure. The court may conduct an in-camera review of the recording. The court may
order the disclosure of the recording only if the court finds that the law enforcement agency
abused its discretion in denying the request for disclosure. The court may only order disclosure
of those portions of the recording that are relevant to the person's request. A person who receives
disclosure pursuant to this subsection shall not record or copy the recording. An order issued
pursuant to this subsection may not order the release of the recording.

In any proceeding pursuant to this subsection, the following persons shall be notified and those
persons, or their designated representative, shall be given an opportunity to be heard at any
proceeding: (i) the head of the custodial law enforcement agency, (ii) any law enforcement
agency personnel whose image or voice is in the recording and the head of that person's
employing law enforcement agency, and (iii) the District Attorney. Actions brought pursuant to
this subsection shall be set down for hearing as soon as practicable, and subsequent proceedings
in such actions shall be accorded priority by the trial and appellate courts.

4) Release of Recordings to Certain Persons; Expedited Process. — Notwithstanding the
provisions of subsection (g) of this section, a person authorized to receive disclosure pursuant to
subsection (c) of this section, or the custodial law enforcement agency, may petition the superior
court in any county where any portion of the recording was made for an order releasing the
recording to a person authorized to receive disclosure. There shall be no fee for filing the petition
which shall be filed on a form approved by the Administrative Office of the Courts and shall state
the date and approximate time of the activity captured in the recording, or otherwise identify the
activity with reasonable particularity sufficient to identify the recording. If the petitioner is a
person authorized to receive disclosure, notice and an opportunity to be heard shall be given
to the head of the custodial law enforcement agency. Petitions filed pursuant to this subsection
shall be set down for hearing as soon as practicable and shall be accorded priority by the court.

The court shall first determine if the person to whom release of the recording is requested is a
person authorized to receive disclosure pursuant to subsection (c) of this section. In making this
determination, the court may conduct an in-camera review of the recording and may, in its
discretion, allow the petitioner to be present to assist in identifying the image or voice in the
recording that authorizes disclosure to the person to whom release is requested. If the court
determines that the person is not authorized to receive disclosure pursuant to subsection (c) of
this section, there shall be no right of appeal and the petitioner may file an action for release
pursuant to subsection (g) of this section.

If the court determines that the person to whom release of the recording is requested is a person
authorized to receive disclosure pursuant to subsection (c) of this section, the court shall consider
the standards set out in subsection (g) of this section and any other standards the court deems
relevant in determining whether to order the release of all or a portion of the recording. The court
may conduct an in-camera review of the recording. The court shall release only those portions of
the recording that are relevant to the person’s request and may place any conditions or restrictions
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on the release of the recording that the court, in its discretion, deems appropriate.

@ Release of Recordings; General; Court Order Required. — Recordings in the custody of a
law enforcement agency shall only be released pursuant to court order. Any custodial law
enforcement agency or any person requesting release of a recording may file an action in the
superior court in any county where any portion of the recording was made for an order releasing
the recording. The request for release must state the date and approximate time of the activity
captured in the recording, or otherwise identify the activity with reasonable particularity
sufficient to identify the recording to which the action refers. The court may conduct an in-camera
review of the recording. In determining whether to order the release of all or a portion of the
recording, in addition to any other standards the court deems relevant, the court shall consider the
applicability of all of the following standards:

® Release is necessary to advance a compelling public interest.

3] The recording contains information that is otherwise confidential or exempt from
disclosure or release under State or federal law.

3 The person requesting release is seeking to obtain evidence to determine legal
issues in a current or potential court proceeding.

4 Release would reveal information regarding a person that is of a highly sensitive
personal nature.

5) Release may harm the reputation or jeopardize the safety of a person.

6) Release would create a serious threat to the fair, impartial, and orderly
administration of justice.

) Confidentiality is necessary to protect either an active or inactive internal or
criminal investigation or potential internal or criminal investigation.

€)) There is good cause shown to release all portions of a recording.

The court shall release only those portions of the recording that are relevant to the person's
request, and may place any conditions or restrictions on the release of the recording that the court,
in its discretion, deems appropriate.

In any proceeding pursuant to this subsection, the following persons shall be notified and those
persons, or their designated representative, shall be given an opportunity to be heard at any
proceeding: (i) the head of the custodial law enforcement agency, (ii) any law enforcement
agency personnel whose image or voice is in the recording and the head of that person's
employing law enforcement agency, and (iii) the District Attorney. Actions brought pursuant to
this subsection shall be set down for hearing as soon as practicable, and subsequent proceedings
in such actions shall be accorded priority by the trial and appellate courts.

(h) Release of Recordings; Law Enforcement Purposes. — Notwithstanding the requirements
of subsections (c), (f), and (g) of this section, a custodial law enforcement agency shall disclose
or release a recording to a district attorney (i) for review of potential criminal charges, (ii) in order
to comply with discovery requirements in a criminal prosecution, (iii) for use in criminal
proceedings in district court, or (iv) any other law enforcement purpose, and may disclose or
release a recording for any of the following purposes:
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For law enforcement training purposes.

Within the custodial law enforcement agency for any administrative, training, or
law enforcement purpose.

To another law enforcement agency for law enforcement purposes.

To non law enforcement agency partners including but not limited to municipal and
county firefighters, emergency medical services, emergency dispatchers and
operators for any internal investigation, administration decision or training purpose.
For School Resources Officers to disclose the recordings to a juvenile whose image

or voice is in the recording, parents or the legal guardians of the juvenile whose
image or voice is in the recording, principals and other administrators of the school
system in which the juvenile is enrolled.

For disclosure to citizen review boards for review of complaints, provided members
shall execute a confidentiality statement agreeing to maintain the confidentiality of
the recording prior to viewing the recording. Recording images may be released
publicly only upon court order.

Disclose or release a single or limited number of randomly selected still images
extracted from a recording as deemed necessary to identify or locate a potential
criminal suspect. The image(s) shall depict only the face or other identifying
characteristics of the criminal suspect.

Disclose a recording to the city manager or county manager, upon the manager's
request, for management and administrative purposes including police operational
review if the custodial law enforcement agency is a municipal police agency or a
combined city-and-county police agency headed by a chief officer other than a
county sheriff. Prior to viewing the recording, the manager shall execute a
confidentiality statement agreeing to maintain the confidentiality of the recording
prior to viewing the recording. Recording images may be released publicly only
upon court order.

Disclose a recording, in a closed session, to the city or town council upon
recommendation of the city or town manager and majority vote of the city or town
council, provided members of the city or town council shall execute a
confidentiality statement agreeing to maintain the confidentiality of the recording
prior to viewing the recording. Members of the city or town council shall be allowed
to make statements to restore the public confidence in law enforcement without said
statements constituting a breach of the confidentiality agreement or violation of this
statute. Recording images may be released publicly only upon court order.

Retention of Recordings. — Any recording subject to the provisions of this section shall be retained
for at least the period of time required by the applicable records retention and disposition schedule
developed by the Department of Natural and Cultural Resources, Division of Archives and

Records.

) Agency Policy Required. — Each law enforcement agency that uses body-worn cameras
or dashboard cameras shall adopt a policy applicable to the use of those cameras.

()] No civil liability shall arise from compliance with the provisions of this section, provided
that the acts or omissions are made in good faith and do not constitute gross negligence, willful
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or wanton misconduct, or intentional wrongdoing. Any person who shall knowingly and willfully
discloses or releases a recording contrary to the provisions herein shall be guilty of a Class 3
misdemeanor and upon conviction shall only be fined in the discretion of the court but not in
excess of five hundred dollars ($500.00).

k) Fee for Copies. — A law enforcement agency may charge a fee to offset the cost incurred
by it to make a copy of a recording for release. The fee shall not exceed the actual cost of making
the copy.

()] Attorneys' Fees. — The court may not award attorneys' fees to any party in any action
brought pursuant to this section. (2016-88, s. 1.)

SECTION 2. G.S. 143-318.11(a) reads as rewritten:

"(a) Permitted Purposes. — It is the policy of this State that closed sessions shall be held only
when required to permit a public body to act in the public interest as permitted in this section.
A public body may hold a closed session and exclude the public only when a closed session is
required:

(10)  To view a recording released —regulated — pursuant to G.S. 132-1.4A."

SECTION 3. This act is effective when it becomes law.



